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Justice Charles E. Erdmann delivered the Opinion of the Court.

Samuel J. Genz appeals from an order of the Wrkers'
Conmpensation Court which affirmed the Mntana Departnent of Labor
and I ndustry's decision that G enz's occupational disease claimwas
barred by the statute of limtations as set forth in 8 39-72-4083,
MCA (1985). W affirm

The issue on appeal is whether the Wrkers' Conpensation Court
erred in concluding that G enz's occupational disease claim filed
in 1992, was barred by the two-year statute of Ilimtations
contained in 8 39-72-403, MCA (1985).

FACTS

On August 22, 1984, Genz injured his right elbow while
working on a steel railing for his enployer, Anmerican Stud Conpany.
Wthin a week of his injury Genz filed a claim for workers'
conpensati on benefits and sought treatnent from Dr. Ken MFadden.
The insurer, Fire & Casualty of Connecticut (F& ), accepted
liability for the right elbow injury and paid conpensation and
medi cal benefits.

On Decenber 31, 1984, and again on January 29, 1985, Genz
consulted his treating physician, Dr. Ronald AL MIler, concerning
his disconfort in both el bows, wists, hands, and his cervical,
thoracic, and |unbar spine. Dr. Mller diagnosed Genz wth
degenerative arthritis of his fingers, wists, and shoul ders, and

recurrent bursitis and epicondylitis of his elbows. On
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November 18, 1985, Dr. MIler provided Genz with a note for his
enpl oyer whi ch recommended that Genz refrain fromlifting or other
physical activity. Genz did not work after Novenber 18, 1985.

Grenz's 1984 injury "began a seemngly endless stream of
litigation that has resulted in nultiple appeals to this Court and
i nnuer abl e proceedings in the Wrkers' Conpensation Court."” Genz
v. Fire and Casualty of Connecticut (1993), 260 Mont. 60, 61, 857
P.2d 730, 731 (Genz 111). W need not, however, address each of
Grenz's prior clains for the purposes of this opinion.

In 1991 this Court determned that Genz's psychol ogi cal
probl ens and his degenerative condition were not causally rel ated
to his 1984 elbow injury. Genz v. Fire and Casualty of
Connecticut (1991), 250 Mnt. 373, 820 P.2d 742 (Genz 1).
Fol lowi ng the final adjudication of his right elbowinjury claimin

1991, Genz then filed two clains with respect to his degenerative

arthritis. In 1993 this Court determned that his first claim
alleging mcro-traunma was tine barred. Genz 111, 857 P.2d at 734.
We now address Genz's second claim This claim is an

Cccupational D sease (CD) claimin which Genz is seeking benefits
for the degenerative arthritis in his hands, wists, shoul ders,
el bows, ankles, and knees. He also clains certain psychol ogi cal
and enotional disorders are causally related to his degenerative
joint disease. The Department initially took no action regarding

this claimas Genz was actively litigating his mcro-trauma claim
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On August 20, 1993, three days after this Court issued Genz Il1,
F&C filed a notion with the Departnent seeking dismssal of the CD
claimas being simlarly tinme barred by the statute of [imtations.

An evidentiary hearing was held on Septenber 19-20, 1994. The
hearing exam ner entered his findings of fact and concl usions of
| aw on Decenber 30, 1994. He found that at |east as early as 1985
Grenz knew he was suffering fromdegenerative arthritis and that he
felt the cause of his problens was his enploynent. The exam ner
concluded Grenz knew or should have known at |east as early as
1988, if not earlier, that his condition possibly net the criteria
for an D claim and therefore dism ssed the claimwhich was filed
in 1992 as being untinely.

Grenz appealed to the Wrkers' Conpensation Court which
affirmed the decision of the hearing exam ner. G enz now appeal s
that court's order issued on August 24, 1995, affirmng the
dism ssal of his claimas being tine barred.

| SSUE

Did the Wrkers' Conpensation Court err in concluding that
G enz's occupational disease claim filed in 1992, was barred by the
two-year statute of limtations contained in § 39-72-403, MCA
(1985) ?

Grenz appealed the final determnation of his COccupationa
Di sease claimby the Departnent's hearing examner to the Wrkers

Conmpensation Court. The Wrkers' Conpensation Court may overrule
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the Departnent of Labor hearing exam ner's determnation if that
determ nati on was:
(a) in violation of constitutional or statutory
provi si ons;
(b) in excess of the statutory authority of the
agency;
(c) rmade upon unl awful procedure;
(d) affected by other error of |aw,
(e) clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole record,;
or
(f) arbitrary or capricious or characterized by
abuse of discretion or clearly unwarranted exercise of
di scretion.
Section 39-72-612(2), MCA (1979). W in turn review the Wrkers
Conpensation Court's decision to determne if it properly conplied
with the requirenments of 8 39-72-612(2), MCA (1979). 1In order to
review the Wrkers' Conpensation Court's decision to determne if it
conplied with 8 39-72-612(2), MCA (1979), this Court nust review
the whole record to determ ne whether the findings of fact are
clearly erroneous and supported by substantial evidence. The
findings of fact in this case were nade by the Departnent of Labor's
hearing exam ner. The Wrkers' Conpensation Court held that the
Departnent's determ nati on was supported by substantial evidence.
The Montana Qccupational D sease Act (MODA) statutes in effect
on an enployee's last day of work govern the resolution of an
occupational disease claim Lockwod v. WR Gace & Co. (1995),

272 Mont. 202, 205, 900 P.2d 314, 316. Grenz's last day of



enpl oynent was Novenber 18, 1985. The applicable statute of
limtations for his claimis therefore § 39-72-403, MCA (1985).

This statute, anended as of Cctober 1, 1985, provided:

(1) Wen a claimnt seeks benefits under this chapter,

his clainms for benefits nmust be presented in witing to

the enployer, the enployer's insurer, or the division

within 2 years fromthe date the cl ai mant knew or shoul d

have known that his total disability condition resulted

from an occupational disease. :

(2) The division may, upon a reasonabl e show ng by

the claimant or a decedent's beneficiaries that the

claimant or the beneficiaries could not have known that

the claimant's condition or the enployee's death was

related to an occupational disease, waive the claimtinme

requi renent up to an additional 2 years.
Section 39-72-403, MCA (1985).

Grenz maintains that prior to md-1990, he was not aware that
his degenerative arthritis was caused by his occupation and
believed it to be attributable to his right elbow injury. The
heari ng exam ner, however, found that Genz knew or should have
known prior to at |east 1988 that his total disability was caused
by an occupational disease.

The hearing exam ner's finding that G enz knew or should have
known that his disability was caused by an occupational disease is
supported by substantial evidence in the record, including Genz's
own testinmony. Genz testified that he knew in 1985 and 1986 t hat
Dr. Mller felt that the type of work he was doi ng was aggravati ng
his arthritis. In a brief filed with this Court on Novenber 11,

1991, Grenz insisted that there was "absol utely NO evi dence" that



he saw Dr. MIler because of his elbowinjury. Thus, the hearing
examner found that if he did not see Dr. MIler on account of his
el bow injury but on account of his nore generalized |joint
conplaints it was unreasonable for him to assune that his
degenerative arthritis was attributable to his elbow injury. The
hearing exam ner also noted that Grenz knew that the nedical panel
whi ch examned himin 1988 had limted its examnation to his el bow
and | ower back and had not considered his other joint conplaints.

Qur review is limted to assessing whether substantial
credi bl e evidence exists to support the hearing exam ner's findings,
not whet her the evidence supports a contrary finding. Mlntyre v.
G en Lake Irrigation Dist. (1991), 249 Mont. 63, 68, 813 P.2d 451
454. W conclude that there is substantial evidence to support the
finding of the Departnent's hearing examner that Genz knew or
shoul d have known prior to 1988 that his total disability was
caused by an occupational disease. W further determ ne that the
Wor kers' Conpensation Court correctly applied the proper standard
as set forth in 8§ 39-72-612(2), MCA (1979).

Grenz argues for the first tinme on appeal that he is entitled
to an additional two years in which to present his claim pursuant
to 8§ 39-72-403(2), MCA (1985). Grenz also raises the foll ow ng
issues for the first time on appeal: (1) that the statute of
limtations should be tolled as a result of the insurance conpany's

paynments of benefits; (2) F&C is equitably estopped; and (3) the
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statute of I|imtations violated his due process and equal
protection rights. "W wll not address an issue presented for the
first time on appeal." Rasnmussen v. Lee (Mnt. 1996), 916 P.2d 98,
100, 53 St. Rep. 263, 265, (citing Fandrich v. Capital Ford Lincoln
Mercury (1995), 272 Mont. 425, 431, 901 P.2d 112, 115-16); Grenz I,
820 P.2d at 746. W therefore will not address these issues raised
for the first time on appeal.

We therefore hold that the W rkers' Conpensation Court was
correct in its conclusion that Grenz's occupational disease claim
filed in 1992 is barred by the statute of limtations as set forth
in 8§ 39-72-403, MCA (1985).

Affirnmed.

/'Sl CHARLES E. ERDMANN

W concur:

IS J. A TURNAGE

/'Sl WLLIAM E. HUNT, SR
/'Sl JAMES C. NELSON

/'Sl W WLLI AM LEAPHART



